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identical vvith another on which he lays great stress, namely, that we 
can trace in mediaeval Britain " a tribal community with a village of non- 
Aryan serfs under it" (pages 137, 293). But he never tells us what 
precisely he means by this. If he means by the " village of serfs " the 
cottars of an English manor, he has to meet these difficulties : that the 
cottars of themselves did not form a village, and that the onerous con- 
ditions of labor services which weighed upon the mass of the villeins 
are hardly explicable if the villeins are the descendants of free tribes- 
men. If, on the other hand, he uses the term " village of serfs " for the 
group of villein tenants, he gives up his case. w T As 

Studien zur Entwickeiungsgesckichte des Familicnrechts. Von 
Dr. Albert Hermann Post, Richter am Landgericht in Bremen. 
Schulzesche Hof-Buchhandlung (A. Schwartz), Oldenburg and Leip- 
zig, 1890. — 8vo, 368 pp. and register. 

Of the writers who are endeavoring to establish an universal juris- 
prudence on a historical and comparative basis, Dr. A. H. Post is one 
of the most industrious and prolific. He has published not less than 
eight books and brochures, besides numerous contributions to scientific 
journals. His data of comparison are drawn from all periods of history 
and from all parts of the world ; but for the elucidation of problems in 
early institutional development he evidently attaches most value to the 
usages of uncivilized or half-civilized peoples in our own time. The 
habits of South Sea Islanders, of American Indians, and of African 
negroes are relied upon to help us understand the ideas of the 
early Romans and of our Teutonic forefathers. It may be objected, 
that if our knowledge of savage usages is becoming very ample, it 
is not always exact; that the legal historian is largely dependent for 
his data upon travellers' tales ; that travellers, unless themselves versed 
in institutional history, are untrained observers, who do not know what 
to look for and who often misinterpret what they see. It may be further 
objected that so wide a range of comparison involves great risk of 
error. Comparison of institutions is of no value unless the institutions 
compared belong to identical stages of social development. Even then, 
similar institutions may be the result of very diverse conditions, and 
what seems to be an analogy may be only a coincidence. To be sure 
of our results, we must not only have data from various races but we 
must know a great deal about the civilization of each race. That of 
course is the reason why many distinguished legal historians prefer to 
limit the range of comparison for the present, to the Aryan peoples, 
of whom we know most and with whose race-psychology we are our- 
selves in closest sympathy. 
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It would be unfair to imply that Dr. Post is unconscious of the 
dangers of his method. He tells us (page 4) that what comparative 
legal science has thus far given us " resembles a great heap of rubbish. 
Airy hypotheses have been based on relatively scanty ethnological 
material." He insists upon the necessity of starting with recognized 
facts, and limits his task to throwing as much light as possible upon the 
relations which we find in certain well-marked stages of legal evolution. 
The gentile or clan organization of society certainly marks such a 
period ; and it is to the study of family relations under the clan system 
that the present work is mainly devoted. Upon this subject, so much 
treated in the last few years, Dr. Post has given us the best (and the 
best ordered) collection of material I have seen. 

His results coincide, in many respects, with the general trend of recent 
theory. Like Starcke (reviewed in the Quarterly for June, 1890, 
page 340) he affirms the tendency of the clan to exogenous marriage ; 
and his data point clearly to the assumption that legal relationship 
depends upon the custom of the clan. If the wife remains in her clan, 
her children remain there also, and we have "mother-right." If the 
wife is taken into the husband's clan, we have "father-right" and agnatic 
relationship. Dr. Post considers mother-right the older system, and 
finds that it is wife-stealing and wife-purchase that mediate the transi- 
tion to father-right. " Parent-right " (Elternrecht) and the recognition 
of relationship on both sides come only with the disintegration of the clan. 

It is made very clear that the first phase of the modern family, as we 
understand it, is the appropriation of the wife by the husband. The 
woman who is stolen or bought is property, and her children belong to 
her proprietor, not as father but as proprietor. It is not uncommon, in 
a transitional period of evolution, to find that the man who cannot 
afford to pay for his wife has no right over her or her children. They 
remain in her clan. But if he can subsequently buy her, or earn her 
by his labor (as Jacob earned his wives), both wife and children are 
his. Even polyandry is based on the property idea, for it is regularly 
associated with a community of goods among the husbands. 

Polyandry Dr. Post considers a sporadic institution. Polygamy, on 
the other hand, is very general in the early stages of civilization. The 
strong and the well-to-do will appropriate many wives ; only the weaker 
and poorer men will be content with one. 

Of many interesting matters discussed by Dr. Post the limits of this 
review forbid notice. But I cannot forbear, in view of the active con- 
troversy over the point, to note that the author indicates his adherence to 
the theory of an original clan-ownership of land, which tends to persist, 
he thinks, even when the clan (Geschkchtsgenossenschaft) has become 
a territorial organization ( Gaugenossenschafi) . Munroe Smith. 



